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Case No. 99-2050

Case No. 99-2112

RECOMMVENDED CORDER

A hearing was held in this case in Arcadia, Florida, on

Septenber 3, 1999, before Arnold H Pollock, an Admnistrative

Law Judge with the D vision of Adm nistrative Hearings.

APPEARANCES

For Petitioner: Susan Mastin Scott, Esquire
Departnent of Health
Post O fice Box 9309
Ft. Myers, Florida 33902-0309

For Respondent: James M Beesting, Esquire
207 East Magnolia Street

Suite B

Arcadia, Florida 34266

STATEMENT OF THE | SSUE

The issue for consideration in this case is whether the

Respondents, individually and jointly,

on March 24, 1999,



establ i shed, maintained, or operated m grant housing on their
properties | ocated on Rosebud Lane in Arcadia, Florida, wthout
first obtaining permts fromthe Departnent of Health.

PRELI M NARY MATTERS

By GCtation filed on March 30, 1999, in DOAH Case No. 99-
2050, the Departnent of Health charged Respondents Gary L.
Frierson and Alice H Frierson, his wife, with unlawfully
operating residential mgrant housing at 1375 Sout hwest Rosebud
Drive in Arcadia, Florida, on March 24, 1999, w thout first
obtaining a permt to do so fromthe Departnent, in violation of
Section 381.0081, Florida Statutes, and Rul e 64F-14.004, Florida
Adm ni strative Code, and sought to inpose a $500.00 fine.

By a second Ctation filed the sane day in DOAH Case No. 99-
2112, the Departnent charged Alice H Frierson individually with
unlawful Iy operating mgrant residential housing at 1408 S. W
Rosebud Drive in Arcadia, Florida, on
March 24, 1999, without first obtaining a permt to do so from
the Departnent, in violation of the sanme cited statute and rule,
and sought to inpose the sane fine.

Bot h Respondents requested a formal hearing on the
al l egations and this hearing ensued after the cases were
consolidated. At the hearing, the Departnent presented the
testimony of Jack L. Sikes, an environmental specialist Il with
the DeSoto County Public Health Unit; Robert B. Schultz,
supervi sor of the DeSoto County Public Health Unit's septic

program and Steven Lynn Sans, Director of Environnmental Health



Services and an environnental specialist Il for the DeSoto County
Heal th Departnment. Petitioner also introduced Petitioner's
Exhibits 1 through 14.

Respondent Gary Frierson testified both in his own behal f
and for Respondent Alice H Frierson. Respondents also presented
the testinmony of Sybil Swi sher G anguzzo, personal representative
of the estate of B. Y. Barrera, who previously purchased property
fromthe Respondents; and Juliana Barrientos, Kathleen Drynon,
Cecelia Dello, Sebastian Damaso, Cuauhteno CGavila, and Fernando
Nunez, all of whom have purchased or are currently purchasing
property fromthe Friersons. Respondents also introduced
Respondent's Exhibits A through E, I, J, M N O R and T.

A transcript of the proceedi ngs was not furnished. However,
subsequent to the hearing, counsel for the parties submtted
matters in witing which were carefully considered in the
preparation of this Recormmended Order

FI NDI NGS OF FACT

1. At all tines pertinent to the issues herein, the State
of Florida's Departnent of Health, and the DeSoto County Public
Health Unit were the agencies in DeSoto County, Florida,
responsi bl e for the managenent and permtting of m grant |abor
canps and residential mgrant housing within that county.

2. Jack L. Sikes has been an environnental specialist II
with the DeSoto County Health Unit for 18 years. Hi s duties
conprise the managenent of the m grant housing programwthin the

county, including permtting and inspection of m grant



residential housing units and canps. M grant housing is defined
within the Health Departnent as any structure housing five or
nmore wor kers engaged in seasonal work, and who have changed their
resi dence during the preceding year. |Inspection standards
applied to mgrant housing relate to health and safety issues,
such as cleanliness, refrigeration, hot and cold water, |ights,
beddi ng, and structural problenms of the facility which inpact
safety. For the 1998-1999 growi ng year, permts were issued for
108 m grant worker canps in the county. In the 1997-1998 year
there were only 16-17 permts issued for canps. The increase is
due to state enphasis on increased safety for m grant housing.

3. By far the greatest percentage of m grant workers are of
Hi spanic origin. The m grant popul ation increases significantly
in DeSoto County during the citrus harvest period which extends
from Novenber through June. On March 23, 1999, M. Sikes and a
co-worker, as a part of a continuing search for un-permtted
m grant housi ng, conducted a drive-through inspection of several
nobi | e hones situated on Sout hwest Rosebud Lane in Arcadi a,
Florida. Ei ght of the |Iots on Rosebud Lane have nobil e honmes on
themwhile the other |lots are vacant. On this visit, M. Sikes
did not see any of the indications normally present when a
structure is used for a famly honme such as toys in the yard,
| aundry drying, etc. As a result, he suspected the hones, sone
of which were obviously occupied, were being used as m grant

housi ng.



4. The next day, March 24, 1999, at approxinmately 5:00
p.m, M. Sikes and a Spani sh-speaki ng i nspector, Robert Schultz,
returned to the area and went to the structure |ocated at 1408
Sout hwest Rosebud Lane, where in response to the inspectors
knock, the door was opened by an Hi spanic individual who
identified hinself as Mari o Hernandez. Through the
interpretation services of M. Schultz, M. Hernandez indicated
that he lived at that house with his five cousins, all of whose
names were recorded on the "Docunentation of Hand Laborer™ form
on which the answers to the interview questions were witten.

5. As recounted by M. Sikes, M. Hernandez spoke for the
group as his cousins were not present when the interview began.
M . Hernandez indicated that he and his cousins arrived in DeSoto
County from another |ocation to pick oranges during the first
week of Novenber 1998 and took up residence at 1408 Sout hwest
Rosebud Lane. The nobile home they were occupyi ng was | arge
enough to be permtted for six residents. M. Hernandez al so
i ndi cated he and his cousins were renting the nobile hone but did
not know from whom Though this statenent is hearsay, it is
corroborated by an exam nation of the electricity billing records
and ot her independent evidence of record. A four-fold Novenber
increase in electric usage over the m d-Cctober 1998 electric
bill indicates the structure was nost |ikely unoccupi ed before
Novenber 1998 but was occupied for several nonths thereafter. In

fact, just after the inspectors |left the hone, a bus discharged



several other nen who appeared to be m grant workers and four of
themwent in the direction of 1408.

6. Wien M. Sikes and M. Schultz went to 1375 Sout hwest
Rosebud Lane they found several Hi spanic nen getting out of a
utility van and going into the nobile honme. The inspectors went
to the house and were invited in. M. Schultz transl at ed.

During the course of the conversation, the nmen indicated they had
just returned fromthe fields where they worked picking oranges.
They said they all lived in the nobile hone with a sixth man who
was not present at the tinme. They also indicated they had cone
to DeSoto County from Mexico around the first of the year to pick
oranges, and had rented the nobile honme from soneone whose nane
they did not know. When the picking season was conpleted in
DeSoto County, they intended to nove on to other farm work

el sewhere.

7. The inspectors spoke with the driver of the bus who
identified hinself as a crew | eader for Turner Foods for whomthe
m grant | aborers also worked. The driver attenpted to interfere
with the inspectors' questioning of the workers who got off the
bus, and as a result, the inspectors requested that he | eave the
area. Wthin five mnutes of the driver's departure, Respondent
Gary L. Frierson drove up and asked M. Sikes what was goi ng on.

8. M. Sikes advised M. Frierson that he and M. Schultz
wer e conducting a housing investigation and that based on what
informati on they had gathered, M. Frierson needed to obtain a

residential mgrant housing permt for the properties.



M. Frierson did not deny he owned the property, but, by the sane
token, did not admt to owning it either. M. Frierson said he
was trying to sell the property, but, due to tax considerations,
was restricted to selling a limted nunber of parcels per year.

9. Taken together, the evidence of record is abundantly
clear that the occupants of both 1375 and 1408 Sout hwest Rosebud
Lane on March 24, 1999, were mgrant farmworkers, and the
properties were being used as residential mgrant housi ng w thout
being permtted as such. The question remains, however, as to
who owned the property and was utilizing it in the fashion
descri bed.

10. The public records of DeSoto County reflect that
Alice H Frierson is the ower of record of the property |ocated
at 1408 Sout hwest Rosebud Lane, and Gary L. and Alice H
Frierson, jointly, are the owners of record of the property
| ocated at 1375 Sout hwest Rosebud Lane. Respondents presented
several docunents in an effort to establish they did not own the
properties in question. As to Lot 14 and Lot 22, Bokara Acres,
unrecorded Agreenents for Deed dated Decenber 31, 1998, between
both M. and Ms. Frierson and Wayne Radl off as to Lot 14, and
Ri cardo Sanchez as to Lot 22, provide for a future transfer of
title to each buyer, providing the buyer pays all anmounts due on
the purchase price. |Identical Agreements for Deed were al so
i ssued the same date to M. Radloff for four other properties in

t he subdi vi si on.



11. As to Lot 14, a second Agreenent for Deed, dated
January 1, 1999, purports to transfer a future interest in the
sane property to Fernando Gonez, and on that sane date,

M. Radl of f executed an Assi gnnent of Agreenent for Deed to
Fernando Gonez. On January 9, 1999, M. Radl off al so executed a
Quit-CaimDbDeed for Lots 13 and 14 to Gary L. and Alice H
Frierson.

12. As to Lot 22, on March 28, 1999, M. Conez executed a
Resci ssion of Agreenment for Deed and Miutual Release to the
Friersons in which the Decenber 31, 1998, transfer of the
property to Gonmez was rescinded, thereby restoring title to M.
and Ms. Frierson. This is four days after the visit on Mrch
24, 1999 by the inspectors, M. Sikes and M. Schultz.

13. By none of the docunents, however, did legal title
transfer fromM. and Ms. Frierson to M. Radloff, M. CGonez, or
M. Sanchez. In fact, M. Frierson admtted that he collected
the rent fromthe occupants of both parcels weekly from January
t hrough March 24, 1999, though he indicated he had no idea which
i ndi vi dual s occupi ed which property. Al M. Frierson could
recall was that a Hi spanic man woul d cone out to the truck each
time M. Frierson went there and beeped his horn, and woul d give
hi mthe noney due. He could not identify the nan or even say if
it was the same man each tine.

14. \Wile the Departnent contends that the unrecorded
Agreenents for Deed are a sham designed to isol ate Respondents

fromtheir legal responsibility to obtain permts for the



property which they operate as residential m grant housing,
Respondent vehenently denied this and produced a series of
W t nesses who, over several years past, have purchased rea
estate fromthemthrough the sanme process. None of these
i ndi vi dual s experienced any difficulty in obtaining title to the
property when they conpleted paynent in full.

15. It should be noted, however, that while these
i ndi viduals have had no difficulty with the transactions, they
are permanent residents of the area, and the situation regarding
the parcels in question differs considerably. On none of the
transfer docunents in issue are the nane and address of the
person who prepared the docunent |egible, and other technical
deficiencies nake the agreenents un-recordable. Wen those
factors are considered in conjunction with the coi nci dental
concurrence of the docunents with the arrival of the m grant
wor kers, and the fact that all interest in the property reverted
to M. and Ms. Frierson inmmediately after the date of the
Departnent inspection, the inescapable conclusion is that the

transfers to M. Radloff/M. Gonez and M. Sanchez were not bona

fide transfers of an interest in property, but were an effort to

obscure the actual ownership of the property to avoid the
responsibilities which go with the ownership of residential
m grant housi ng.

16. O her evidence of record supports that conclusion. For
exanpl e, Respondents presented no docunentary evidence to

i ndi cate they had ever received any of the weekly paynents called



for under the Agreenents for Deed as to either property but claim
that they received a down paynent, and that M. Frierson
collected "rent" each week. For the five properties sold to M.
Radl of f/ M. CGonmez for a total consideration of $63,000, the total
down paynent was $300. For the property sold to Sanchez for
$20, 000, the down paynent was $100. Respondent admts he has no
records to show the down paynent or the nonthly rental paynents
he received on either property. Respondents paid the electricity
for both properties during the entire time the properties were
under the Agreenents for Deed through their account with the
utility conpany and were not reinbursed. They provided water to
1375 Sout hwest Rosebud Lane free of charge froma well on
adj acent property they owned. They paid property, casualty,
fl ood, and hurricane insurance for both properties throughout the
entire period and were not reinbursed. They did not advise the
county property tax office that they had transferred interest in
the property to soneone el se. Though Respondent gave a key to
each property to the respective "purchaser,"” he never saw either
at the property. Al but one of the properties in which an
interest was transferred to M. Radloff, M. Gonez, or M.
Sanchez, are vacant and the |ocation of the "buyers" is unknown.
17. M. Frierson indicated that he frequently sells
property by unrecorded Agreenent for Deed. This is standard
procedure for him He clains he paid the electric bills on the
properties when they were previously used as rental properties,

and he did not cancel the service -- a thing he has done in the

10



past when the buyer is short of cash or cannot pay the power
conpany deposit. |In one case under consideration here, he
clainms, the tenant paid nore than was called for, so he used the
accrued overpaynent to pay the electric bill. As for insurance,
he continued his coverage because he wasn't sure the buyer could
get cover age.

18. Respondent asserts he does not want to operate m grant
housi ng and has told this to M. Sans of the Health Departnent.
He wants single famlies, and the famly which occupi ed one of
the properties in issue on June 7, 1999, went in after the
resci ssion of the Agreenent for Deed.

19. M. Frierson clains the famly's rental business is far
| ess formal than a normal rental operation. Many renters who
termnate usually do so by |eaving without notice. Many of the
renters are Hispanics, whom he descri bes as quite naive about
paper work. Wen M. Sanchez advised himhe wanted out of their
agreenent, Respondent prepared a Rescission and Rel ease and a
Quit-C aimDeed, though he admts the use of both is probably
overkill.

20. As to the transactions with M. Radl off, Respondent
claims he entered into it on the basis of advice fromhis tax
accountant to avoid a higher tax obligation. Wen he found that
he didn’t have the tax problemafter all, he bought the |ots back
and transferred themto M. Gonez, which, he contends was his
original intention. M. Frierson contends that the noney paid to

himby M. Radloff actually came from M. Gonmez, which, to
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Respondent, explains the concurrent transfers. He also contends
that shortly after the transfer, M. Gonez canme to himand wanted
out of the deal, as had M. Sanchez, and he, M. Frierson,

agreed. Respondent clains, however, that he had no idea of how
the properties were used when M. Gonmez and M. Sanchez had
control of them He overlooks the fact that he collected the
rents weekly during that period.

CONCLUSI ONS OF LAW

21. The Division of Adm nistrative Hearings has
jurisdiction over the parties and the subject matter in this
case. Section 120.57(1), Florida Statutes.

22. The Departnent of Health cited Respondents for
operating residential mgrant housing at 1375 and 1408 Sout hwest
Rosebud Lane in Arcadia, Florida, wthout permts to do so, in
viol ation of Section 381.008, Florida Statutes, and seeks to
i npose an admi nistrative fine of $500 in each case. Operating a
residential mgrant housing unit without first obtaining a permt
is prohibited by Section 381.008(2), Florida Statutes. The
Departnent has the burden to prove its allegations by clear and

convi ncing evidence. Departnent of Banking and Fi nance v.

Gsborne Stern & Co., 670 So. 2d 932 (Fla. 1996).

23. In addition to the criminal sanctions provided, supra,
Section 381.008(4), Florida Statutes, permts the Departnment to
i mpose a fine of up to $1,000 for each violation. This section
al so provides for the inposition of a fine against the owner of

the property even if sonmeone other than the owner is responsible

12



for coomtting the offense and the owner knew, or should have
known upon reasonable inquiry, that the section was being
violated. For this reason, assum ng the property was bei ng used
as residential mgrant housing by Sanchez or Gonez after
Respondents transferred an interest in the property to them
under the |aw, Respondent were still the owners of legal title to
the property and had conveyed only an interest in it under the
Agreenent for Deed. Under the circunstances of this case, they
clearly knew or should have known that the property, in which
t hey mai ntai ned an ownership interest, was being used as m grant
housi ng.
24. Section 381.008(8), Florida Statutes, defines

residential mgrant housing as:

: a building, structure, barracks, or

dormtory, and the | and appertaining thereto,

that is rented or reserved for occupancy by

five or nore m grant workers
and a "mgrant farmworker" is defined by Section 381.008(4),
Florida Statutes, as a person who is or has been enployed in hand
| abor operations in planting, cultivating, or harvesting
agricultural crops within the last 12 nonths and who has changed
resi dence for purposes of enploynment in agriculture within the
last 12 nonths. Here, while nmuch of the evidence regarding the
occupants of the properties in issue is circunstantial, anple
corroborative evidence exists to make it clear that the property

was being used as residential mgrant housing. In addition,

t hough Respondents have attenpted to establish that they were not

13



the owners of the property at the tinme the parcels were being so

used, the evidence of record clearly contradicts that assertion.
25. Since the properties were being used as residenti al

m grant housing at the tine of the inspection, and since the

evi dence of record is clear and convincing that the Respondent's

were the | egal owners of the properties at the tinme they were

bei ng so used, the suggested fines are well within the limt

aut hori zed by statute for that purpose and are appropriate.

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is recommended that the Departnent of Health enter a
final order in this matter inposing adm nistrative fines of
$500.00 on Gary L. and Alice H Frierson for the proven violation
at 1375 Sout hwest Rosebud Lane, and an additional $500 fine on
Alice H Frierson for the proven violation at 1408 Sout hwest
Rosebud Lane, both in Arcadia, Florida.

DONE AND ENTERED this 30th day of Septenber, 1999, in

Tal | ahassee, Leon County, Florida.

ARNCLD H. POLLOCK

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6947

www. doah. state. fl. us

Filed with the derk of the

Di vision of Adm nistrative Hearings
this 30th day of Septenber, 1999.
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COPI ES FURNI SHED:

Susan Mastin Scott, Esquire
Departnent of Health

Post O fice Box 9309

Ft. Myers, Florida 33902-0309

James M Beesting, Esquire
207 East Magnolia Street
Suite B

Arcadia, Florida 34266

Angela T. Hall, Agency derk
Departnent of Health

2020 Capital G rcle, Southeast
Bin A02

Tal | ahassee, Florida 32399-1701

Pet e Peterson, General counsel
Departnent of Health

2020 Capital G rcle, Southeast
Bin AO02

Tal | ahassee, Florida 32399-1701

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions wthin 15
days fromthe date of this Reconmmended Order. Any exceptions to
this Recommended Order should be filed with the agency that w |
issue the Final Order in this case.
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